
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Untted States B1lnd St i tch Machl"ne Corp.

for Redeterml"nation of a Deficiency or Revision
of a Det,ermlnatlon or Refund of Corporation
Franchise Tax under Article 94 of the Tax Law for
the Years 1974 - L977.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connl-e llagelund, bel.ng duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmlsslon, that he/she le over 18 yearg
of ager ard that on the 28th day of Januaryr 1986, he/she served the wlthtn
not lce of Declslon by cert l f led mal l  upon Unlted States Bltnd St i tch Machtne
Corp.,  the pet l t l "oner in the within proceeding'  bY encloslng a true coPy
thereof in a securely sealed postpald wrapper addressed as follows:

Untted States Bl lnd St l tch Machlne Corp.
Express St.  & Skyl lne Dr.
Plalnview, NY 11803

and by deposlting same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the UnLted States Postal
ServLce rillthln the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t loner.

said addreasee ls the Petl.tloner
sald wrapper ls the last known address

Sworn to before me thls
28th day of  January,  1986.

thor ized to ter oaths
pursuant to Tar Law sect lon  174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the PetitLon
o f

United States Bl lnd St l tch Machine Corp.

for Redetermlnatl-on of a Defl-ciency or Revision
of a Determl-natlon or Refund of Corporatl-on
Franchl"se Tax under ArtlcLe 9A of the Tax Law for
the  Years  L974 -  1977.

ABFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle llagelund, being duly sworn, deposes and says that
he/she is an empLoyee of the State Tax Commisslon, that he/she is over 18 yearg
of ager and that on the 28th day of Januaryr 1986, he served the wlthln not ice
of Decislon by certlfled mail- upon Allen MLchelson, the representatlve of the
petltloner in the wlthin proceedlng, by encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Allen Michelson
91 Murray Dr.
Oceans ide ,  NY 11572

and by deposltlng sane enclosed ln a postpaid properLy addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servl"ce wlthln the State of New York.

That deponent further says that the said addressee is the rePresentatlve
of the petltioner hereln and that the address set forth on said ltraPPer l-e the
last known address of the representat l"ve of the pet l t loner.

Sworn to before me thls
28th day of January, 1986.

l-ster oaths
pursuant to Tax Law sect ioa L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R  K  1 2 2 2 7

January 28, 1986

Unlted States BLind St i tch Machlne Corp.
Express St.  & Skyl ine Dr.
Plainview, NY 11803

Gentlemen:

Please take not lce of the Declslon of the State Tax Co'nission enclosed
herewlth.

You have now exhausted your rlght of revl"ew at the adninistratlve level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceeding ln court to revlelt an
adverse declslon by the State Tax Conmlsslon nay be lnstituted only under
Arttcle 78 of the Clvtl Practlce Law and Rules, and must be comnenced ln the
Supreme Court of the State of New Yorkr Albany Countyr nlthln 4 months frou the
date of this not l"ce.

Inqul"ries concerning the computat,lon of tax due or refund allowed ln accordance
with this decisl-on nay be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltlgatl"on Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petl tLonerrs Repreeentat ive
Allen Michelson
91 Murray Dr.
Oceans ide ,  NY 11572
TaxJ"ng Bureauts Representative

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petition

o f

TINITED STATES BLIND STITCH MACHINE CORP.

for RedetermLnatLon of a Deficlency or for
Refund of Franchise Tax on Buslness Corporations
under Article 9-A of the Tax Law for the Years
1974 th rough 1977.

DECISION

PetLt ioner,  United States BLlnd St i tch Machlne Corp.,  Express Street and

Skyline Drive, Plainview, New York 11803, filed a petl-tion for redetermlnation

of a deflclency or for refund of franchlse tax on buslness corporations under

Art l .c l-e 9-A of the Tax Law for the years 1974 through 1977 (Fl le No. 30516).

A fornal hearlng was held before Doris E. Stelnhardt, Ilearlng Offlcer' at

the offlces of the State Tax ComissLon, T-wo World Trade Center, New York, New

York, on October 10, 7984 at 11:30 A.M., wlth al1 brLefs to be subnit ted by

January 30, 1985. Petitloner appeared by AJ-J-en Michelson, Esq. The Audit

Divis ion appeared by John P. Dugan, Esq. (Angelo A. Scopel l l to,  Esg.,  of

counse l ) .

ISSUE

I,ltrether the Audit DLvislon properl-y determlned that petitionerrs buslnees

allocatlon percentage was one hundred percent, on the basis that petitioner dld

not malntain a regular place of buslness outslde of New York for the years 1974

through L977,

FINDINGS OF FACT

t .  PetL t ioner ,

S t i t chr ' ) ,  f lLed  i t s

Unlted States Bl lnd

franchlse tax reports

St l tch Machlne Corp. ("U.S. Bl lnd

for the taxable years 1974 and L975,
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calculating and paying lts tax as a percentage of entire net lncome. Petltloner

thereafter flled timel-y claims for refund of franchise tax for these years'

based upon a claimed regular place of buslness outslde this state and correspond-

lngly, an allocatlon of lts entire net income wlthln and without New York.

Petitioner computed lts buslness allocatlon percentage for 1974 and 1975 as

71.82360 atd 72.48427, respect lvely.

On May 15, L978, the Audit  Divis ion granted pet l t loner 's claims ln

the i r  en t i re ty ,  re fu id tng  $ l t ,S89.00  fo r  L974 and $19,338.00  fo r  1975. .  Subse-

quentlyr on May 9, 1980, the Audlt DLvlsion issued to petitioner two ootf""" 
'bi

deficLency fot the same years and in ldentlcal amounts (plus interest) to

recover the a1-l-egedly erroneous refunds, purauant to Tax Law sectlon 1083(c)(5).

U.S. Bl1nd St i tch f t led l ts franchise tax reports for the taxable

years 1976 and 1977, al-locatLng lts entire net income according to a business

al- l -ocat ion percentage of 58.9904 and 58.6314, respect ively.  0n May 91 1980,

the Audit Dlvl-sion lssued to petitioner tlro notices of deflcl€nclr disal-lowLng

the all-ocatlons and assertl.ng franchise tax due fot 1976 and, L977 In the

respec t lve  amounts  o f  $35,005.00  and $49,104.03 ,  p lus  ln te res t .  (Wi th  regard

to 1977, petitloner also clafured, and the Audit Divlsion aLlowed, a refund in

the sum of $773.00, pl-us lnterest,  based upon the federal  jobs tax credit .

This refund is not in dLspute and wll-l not hereafter be addressed. )

2. Petitioner, a manufacturer of industrial sening nachines' rtae organized

under the laws of New York and began doing business ln thl.s Btate on January I'

1937. Pet i t ionerrs assembly plant and admtnLstrat lve off lces are si tuated in

Plainview, New York; petitloner has sales and factory representatives statloned

throughout the United St,ates, Canada and Puerto Rlco. For New York franchlse

tax purposes, the locatlons which petltloner claims constltuted a regular place
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of business outslde New York were: ln L974, an office in the apartment of lts

factory representative, Mr. Richard Faccloll, at 962 HamlLton Streetr Allentown,

Pennsylvania; and in 1975, L976 and L977, an office and a showroom ln the

one-faml-ly residence of Mr. Faccloll, at 77 Orchid Road, Macungle, Pennsylvanla.

3. As petltionerts factory representative in Pennsylvanla, Mr. Faccloll

nas responsible for unpacklng and installlng the lndustrial sewing machines at

customersf preml.ses, instructlng customersr plant mechanl.cs regarding routlne

malntenance of the nachLnes and the machlne operators regardlng proper threading

and use, and provldlng warranty and other repalr and naintenance servlces.

4. One room on the maln fl-oor of Mr. Facclollrs residence was an offLce

wlth desks, a fil lng cabinet, a parts cablnet and a telephone extension.

Mr. Facclol-i mal-ntalned ln this offLce all- saLes and service records, an

inventory of parts commonly requlred ln serviclng the sewing machines' and

catalogs. The total lnventory of spare parts and tools stored at his resldence

and incorporated in a kit which he carrled with hl.m on service vlsits was

val-ued somewhere between $51000.00 and $7,000.00. The telephone in the off lce

was an extension of Mr. Facciollrs residentlal telephone; the number was l-lsted

in the telephone dlrectory to Mr. Facclol l ,  and not to U.S. Bl lnd Stt tch.

(Durlng L974, the office in Mr. FaccLol-irs apartment waa slnllarly furnlshed

and equLpped.) Durlng 1976 and L977, petLt ioner contracted wlth a telephone

answerlng servlce to record messages for Mr. Faccioll whlle he wag vlsLtlng

customera.

On the l-ower fl-oor of the house was a showroom where petltLoner had

lnstal-led four bllnd stltch machlnes ln order that Mr. Faccloll coul-d demonstrate

thelr operation to customers. This arrangement enabled Mr. Faccloll to convey
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to a customer an accurate plcture of the machlners operat ion, e.g. '  by sewing a

bundle of the customerrs fabr lc.

5. Mr. Facciollfs business card showed the princlpal- corporate address in

Pl-alnvlew, New York and al-so hl.s address and tel-ephone number ln Pennsyl-vanl-a.

The-..C"i"rectory of the Ameriean Apparel Manufacturers Association, Inc. for each

of the years at issue contained a listing for U.S. Bl-lnd Stitch ln Plainvlew

and showed beneath the headlng ttRegional and Area Representativestt Mr. Facciolits

name and his resldential address in Pennsylvania; these dLrectoriea are typlcally

consul-ted by customers, potential- customers and other nachinery manufacturers.

6. At the hearing, counsel- for the Audit DivLsion conceded that Mr. FacciolL

rras an employee, as opposed to an lndependent contractor, of U.S. BLind Stltch.

For each of the years under consideration, U.S. Bllnd Stltch issued to ltr. Faccloli

wage and tax statements (Form W-2), reflecting lrages, tips and other conpensatlon

and Pennsylvania income tax wlthhel-d therefrom as follows:

YEAR
!ilAGES, TIPS AND

OTHER COI,TPENSATION

$  18 ,899 .  46
22,804.24
23 ,557  .6L
25  ,236 .8L

STATE TAX
WITHHELD

$237 .01
4s5 .40
47 r .13
504 .72

t97 4
t97 5
r97 6
L977

Mr. Faccioli was a member of petitionerts health insurance plan and comrnencing

in January, L975, of the proflt-sharing pJ-an. Petltloner provided him use

of an automoblle registered in the Conmonweal-th of Pennsylvanla. Petitloner

also relmbursed Mr. Faccioll for expensea he lncurred whlLe travelLlng.

. 7, Mr. Facciolt dld not execute wlth U.S. Blind Stitch an employment

contract or any contract respect lng the corporat lonts use of a portLon of his

residence. To compensate him for such use, petitioner offered hlm a flat fee

to be pald perlodlcally or a hLgher rate of conrmlsslons on machlnery sales.
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Mr. Facclol-l el-ected the lncreased corilmissLon rate, and recelved purguant to

this arrangement approxl.mately $3,000.00 annual-l-y. He also deducted a smal1,

undlscl-osed amount for home-office use on hls Lncome tax returna.

8. Approxlmately 500 of petl-tloner's customers are located Ln Pennsylvanla,

partLcularly in the vicinlty of Allentown. In L974, ln an effort to improve

customer servlce and to enhance its image, petltloner establ-lshed a Pennsylvanla

offLce, which at that tine conslsted of one room ln Mr. Facciol-l.ts apartment.

Later, as above-described, petitioner set up an office and showroom ln

Mr. Facciol i fs home. Flnal ly,  sometime ln 1978r when Mr. Facclol i  advlsed

pet l t loner of his plans to ret i re,  U.S. Bl ind St l tch establLshed an off lce and

showroom in a cornnercial bulI-dlng.

9. For each of the year6 1974 rhrough 1977, U.S. Bl lnd St l tch f l1ed with

the Conrmonwealth of Pennsyl-vania franchLse/corporate net lncome reports. The

percentages, and the factors comprLsLng the percentages, by whlch petitioner

al-located lts income to Pennsylvanla are shown bel-ow.

PROPERTY
FACTOR*

PAYROLL
FACTOR}t

SALES
FACTOR*

APPORTIONMBNT
PERCENTAGE

4 .5276
5 .  1309
4 .  0884
4 .9333

r974  3 , r0 r /4 ,196 ,564  36 ,138 / l  , 230 ,770  627 ,21615 ,932 ,327
r975  9 ,88014 ,45 t ,744  34 ,L961976 ,372  660 ,16515 ,660 ,238
L976  r5313 ,511 ,360  23 ,5581r ,L22 ,739  759 ,75217 ,476 ,067
tg77  3 ,92O15 ,151 ,025  25 ,2371r ,459 ,7L6  1 ,044 ,03018 ,032 ,844

* In dollars

Petl t ionerrs outside account ing f inn was unaware, unt l l  af ter 1977, that

inventory and sewing nachines were located in Mr. Facciollts home; as a result

the value of such equipment was consistentl-y omltted from the numerator of the

property factor.



CONCLUSIONS OF LAW

A. That during the years at lssue, Tax Law sect ion 210.3(a)(a) requlred

that any corporatlon, which dld not maintain a regular pl-ace of buslness

outslde New York, allocate al-l lts buslness income and capital to thl.s state;

the regulatlons promulgated under sal.d provl.slon and effectLve for the perlod

under consLderatlon defined a regular place of business, in relevant part, aa

"any bona f ide off lce (other than a statutory off lce),  factory, warehouse, or

other space whlch ls regul-arly used by the taxpayer ln carryl.ng on its bustness.rr

(Ru l tng  o f  S ta te  Tax  Cousr . ,  March  14 ,  1962r  sec t ion  4 . l l tb l ;  20  NYCRR 4-2 .2 tb1 . )

In deternining whether a corporation has a tegul.ar place of buslness outslde

New York, the faetots usually considered are whether the corporatlon has full

tlme empl-oyees, maLntalns an offlce and is licensed to do buslness ln the other

state and whether the corporatLon pays taxes to the other state.' qgg,g"tlE

Psycho l -og icaL Corp .  v .  Tax  Conm. ,  99  A.D.2d,  905 [3d  Dept .  1984] . )

B. That petl-tloner satlsfled each of the factors above set forth. Its

office ln Pennsylvanla consequentl-y constituted a regul-ar place of buslness

outside this state, entitl lng lt to allocate lts business lncome and capital-

within and wlthout New York.
ii

.i

i

C. That the petitlon

granted, and the notlces of

cancel"l-ed.

DATED: Albany, New York

.JAN e I ru86

of United States Bltnd St,itch tlachLne Corp. ls

deficlency lesued agalnst lt on May 9, 1980 are

STATE TN( COM},IISSION

PRESIDENT


